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T Arising out of Order-in-Original No. 10/D/GNR-DK/20-21 f3=i1s: 08.05.2020,
issued by Deputy Commissioner (Prev.), CGST and Central Excise, Gandhinagar

g 3rdierehell @1 T4 Td 9aT Name & Address of the Appellant / Respondent

M/s Circuit Systems(India) Ltd.,
B-24, Sector-25, GIDC Electronic Industrial Estate,
Gandhinagar-382044.
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Un:
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, Nev
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
. authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item

of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken:
(i)~ amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
alty alone is in dispute.”
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ORDER-IN-APPEAL

M/s. Circuit System (India) Ltd., B-24, Sector-25, GIDC Electronic Industrial Estate,
Gandhinagar-382044 (hereinafter referred to as the “gppellant”) has filed the present appeal
against the Order-in-Original No. 10/D/GNR-DK/20-21 dated 08.05.2020 (hereinafter
referred to as the “impugned order”) passed by the Deputy Commissioner (Prev.), CGST &
Central Excise, Gandhinagar Commissionerate (hereinafter referred to as the “adjudicating

authority”).

2 The facts of the case, in brief, are that the appellant is holding Central Excise
Registration No.AAACC7706JXMO001 for the manufacture of Printed Circuit Boards (PCB)
and also holding Service Tax Registration No.AAACC7706JST001. During the course of
audit of financial records of the appellant for the period April-2016 to June-2017, it was
noticed that the appellant dispatched some of their manufactured goods to the customers by
courier and had availed the cenvat credit on such service availed by them. Such cenvat
availment was ascertained at Rs.8,47,294/- [Rs.6,69386/- for the year 2016-17 and
Rs.1,77,908/- for the year 2017-18 (uptoJune-2017)] by the audit officers. It appeared to the
audit team that the courier service has been used after sale of goods from the factory gate
which is the ‘place of removal’ in their case. Such discrepancy was communicated under
Revenue Para-5 of the Final Audit Report No. EX-1414/2018-19 dated 26.03.2019 issued by
the Assistant Commissioner(Circle-VIII) of Central Tax, Audit Commissionerate,

Ahmedabad.

3 This resulted into issuance of a Show Cause Notice No.79/2018-19 dated 28.03.2019
under F.No.VI/1(b)-383/IA/C-VIII/AP-56/18-19 (hereinafter referred to as “SCN”) by the
Assistant Commissioner (Circle-VIII) of Central Tax, Audit Commissionerate, Ahmedabad
proposing (i) demand and recovery of an amount of Rs.8,47,294/- under provisions of
Section 11A(4) of the Central Excise Act, 1944 read with Rule 14(1)(ii) of the Cenvat Credit
Rules, 2004 by invoking extended period; (ii) charging interest at the prescribed rate on such
demand under Section 11AA of the Central Excise Act, 1944 read with Rule 14(1)(ii) of the
Cenvat Credit Rules, 2004; and (iii) imposition of penalty under Section 11A(1)(c) of the
Central Excise Act, 1944 read with Rule 15(3) of the Cenvat Credit Rules, 2004. The said
SCN was adjudicated vide the impugned order, under which the proposal made in the SCN

was confirmed.

4, Being aggrieved with the impugned order, the appellant has filed the present appeal

on following grounds:

(i) the Hon’ble CESTAT of Ahmedabad has decided the same issue for bunch of appeals
(including Appellant’s own Appeal No. E/11932/2015) in their favour vide Order No.
A/12001-12015/2017 dated 31.08.2017 by relying upon its earlier order in case of M/s.
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Haldyn Glass Ltd. in Appeal No. E/10383/2014 (reported under 2017-TIOL-3 967-CESTAT-
AHM);

(ii) they rely upon the decision of Hon’ble Rajasthan High Court in case of M/s. Sakata INX
(India) Ltd. reported at 2018(16)GSTL 416 (Raj);

(iii)the impugned order does not incorporate the reasoning for not accepting the order of
Hon’ble CESTAT, Ahmedabad in their own case for earlier period;

(iv) the larger period was invoked for the demand of prior period, and therefore, larger period
could not have been invoked in subsequent demand because all the facts were within the
knowledge of the Department;

(v) the decision of higher authority is binding and it is not open to subordinate officer to not

follow the same;

(vi) reliance is place upon the Circular No.341/43/96-TRU dated 31.10.1996 issued by CBEC,
Trade Notice No.114/96 dated 01.11.1996;

(vii) the reliance cannot be placed upon the decision of Hon’ble Kolkata High Court since the
decision in the similar issue has been decided by the Hon’ble Gujarat High Court and
therefore the decision of Gujarat High Court will hold the field;

(viii)  there cannot be any suppression as the issue and facts were within the knowledge of the
Department and since the issue was already decided by Higher Authority in their favour
there cannot be any intention to evade payment of duty;

(ix) since there is no violation on their part, there cannot be any penalty.

5 Opportunity of Personal Hearing was accorded to the appellant on 26.11.2020. Shri
Amal Dave, Advocate, represented the appellant and reiterated the submissions made in

appeal memorandum and those made in additional written submission dated 25.11.2020.

5:l In the additional written submission, it has been submitted that the impugned order
has been passed in violation of Circular No.1065/4)2018-CX dated 08.06.2018 wherein it
has been clarified that in the cases where there has been a dispute about availment of Cenvat
Credit and place of removal, the extended period of limitation is not invokable. Hence, the
demand for period other than March, 2017 to June, 2017 is barred by limitation. Even
otherwise, it has been recorded in the impugned order that the appellant was served with a
similar SCN on 12.03.2009, which was ultimately decided by the CESTAT in their favour.
It is settled legal principle that when one SCN on a subject matter has been issued to an

assessee, then subsequent SCN cannot invoke extended period of limitation.

5.2. It has been further contended that the decision of Tribunal, Calcutta reported at 2014
(34) STR 26 is a decision applicable to outward transportation and has been wrongly relied
by adjudicating authority in as much as that said decision considers the place of removal in
context of GTA Services. The Hon’ble Tribunal, Mumbai in the case of Raymond UCO
Denim Pvt. Ltd. reported at 2020 (23) GSTL 207 (Tri.-Mumbai) has held that courier
services are different from GTA Services and therefore decisions applicable to GTA
Services are not applicable, while deciding eligibility of availing CENVAT of courier

services. The Tribunal, Mumbai has allowed the availment of CEVAT on courier services.

I have carefully gone through the facts of the case, grounds of appeal in the Appeal

» Bemorandum and the records/documents available in the matter. It is observed that the ™« Ao
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issues to be decided in the present appeal is whether the cenvat credit is available on the
courier service used by the appellant for sale of manufactured product and further, whether

the demand for extended period of limitation is sustainable or not.

7 It is observed that the adjudicating authority has confirmed the demand based on the
decision of Hon’ble High Court of Kolkata in case of Commissioner of Central Excise,
Kolkata-VI Vs. Vesuvious India Ltd. reported at 2014 (34) STR 26 (Cal.). The Hon’ble
High Court had held that the services rendered to the customer for the purpose of delivering
the goods at the destination was not covered by the definition 6f input service prior to 1%
April 2008 as well as after 1% April, 2008. Accordingly, the claim of CENVAT in respect of
service tax paid by the manufacturer for outward transportation of goods up to the point of
delivery to the customer was disallowed. I find that the applicant has contended that the
decision relied was in relation to the GTA Service and could not have been applied to the

case in hand, where CENVAT was claimed on courier service for dispatch of goods.

71. Tt is observed that during the relevant period, the term “input service” contained
under Rule 2 (1) of the Cenvat Credit Rules, 2004 meant any service used by a manufacturer,
whether directly or indirectly, in or in relation to the manufacture of final products and
clearance up to the place of removal. It also included services, inter-alia, used in relation to
outward transportation up to the place of removal. It is also observed that the issue in hand
has already been decided by the Hon’ble CESTAT, Ahmedabad in favour of appellant itself
for earlier ‘period. The Hon’ble Tribunal vide their-Order No.A/12001-12015/2017 dated
02.08.2017 allowed the cenvat credit of service tax paid on courier service by following
their decision in the case of CCE& ST, Vadodara Vs. Haldyn Glaés Ltd & Others. In their
decision in the case of CCE& ST, Vadodara Vs. Haldyn Glass Ltd & Others, the Hon’ble
Tribunal has held that:

Service Tax paid on the ‘Courier Services’ for various purposes viz., Sending
Samples, Documents, finished goods, elc., would be eligible to Cenvat Credit
before and even afier amendment (o the definition to the ‘input services’ with
effect from 01.04.2011.

72. 1t is further observed that the appellant has also drawn attention towards the
judgement of Hon’ble High Court, Rajasthan in the case of Commissioner of Customs,
Jaipur — I Vs. Sakata INX (India) Limited 2018 (16) GSTL 416 (Raj) where the Hon’ble
High Court has distinguished between the GTA Service and Courier Service to allow
CENVAT credit of service tax paid on courier service availed by the assessee for speedy
removal of final products to their customer. Similar view has been expressed by the Hon’ble

Tribunal, Mumbai in the case of Raymond UCO Denim Pvt. Ltd. Vs. Commissioner,
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73.  There is no evidence on record to suggest that these judgements have been reversed
by judicial pronouncements. Once the higher authority/forum has decided the issue, that too
in favour of the same assessee, the subsequent demand cannot be sustained on the same
issue unless there is some change in the law or situation or facts. The judgement passed in
the case of the appellant for the earlier period is having binding precedence on lower
authority. In view of the above, the demand cannot be sustained and the same is set aside.

Since the demand is set aside, the question of charging interest and penalty does not arise.

8. In view of the foregoing discussion, the impugned order is set aside and the appeal is

allowed.
9. aﬁaﬁmaﬁﬁﬂémmmmaﬁ%@fmm%

The appeal filed by the appellant stands disposed off in above terms.

%Aﬂw,

& Ve
( Akhilesh Kumar) Ao V2

Commissioner (Appeals)
Date: 28.12.2020

Attested
\

(Anilkumar P.)
Superintendent
CGST (Appeals),
Ahmedabad.

BY R.P.A.D./SPEED-POST TO :

M/s. Circuit System (India) Ltd.,
B-24, Sector-25, GIDC Electronic Estate,

Gandhinagar-382044.

Copy to:-

1. The Chief Commissioner, CGST &Central Excise, Ahmedabad Zone.

2. The Commissioner, CGST &Central Excise, Gandhinagar Comm’rate.

3. The Assistant Commissioner, HQ (System), CGST &Central Excise, Gandhinagar
Comm’rate.

4. The Deputy/Assistant Commissioner, CGST & Central Excise, Gandhinagar Divn,
Gandhinagar Comm’rate.

5. QGuard File.

6. P.A. File.






